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Subpart A - GENERAL PROVISIONS
§ 356.1 Purpose.

Part 356 implements the U.S. Citizenship requirements of the American Fisheries
Act of 1998, as amended, Title Il, Division C, Pub. L. 105-277, for owners,
Mortgage Trustees, and Mortgagees of vessels of 100 feet or greater in
registered length that have a fishery endorsement to the vessel's documentation
or where a fishery endorsement to the vessel's documentation is being sought.
This part also addresses ancillary matters of charters, management agreements,
exclusive sales or marketing contracts, conflicts with international agreements,
determinations regarding violations of harvesting or processing limits, and
exceptions for certain vessels, vessel owners and Mortgagees from the general
requirements of the rule.

An agency may not conduct or sponsor and a person is not required to respond
to a collection of information unless it displays a currently valid OMB control
number. Part 356 establishes a new requirement for the collection of information.
The Office of Management and Budget ("OMB") has reviewed and approved the
information collection requirements under the Paperwork Reduction Act of 1995
(44 U.S.C. § 3501, et. seq.) and assigned OMB control number 213370530 to the
information collection requirements of Part 356.

§ 356.3 Definitions.
For the purpose of this part, when used in capitalized form:

(a) 1916 Act refers to § 2 of the Shipping Act, 1916, as amended, 46 App. U.S.C.
802. The Controlling Interest requirements of the Shipping Act are found in §
2(b), 46 App. U.S.C. § 802(b). The citizenship requirements for eligibility to own a
vessel with a fisheries endorsement are found in § 2(c), 46 App. U.S.C. § 802(c),
and 46 U.S.C. § 12102(c).

(b) AFA means the American Fisheries Act of 1998, as amended, Title I, Division
C, of Pub. L. 105-277;

(c) Affiliate or Affiliated refers to a Person that directly or indirectly through one or
more intermediaries, controls, or is controlled by, or is under common control
with, the first Person. For the purposes of this definition the term "control”
(including the terms "controlled by" and "under common control with") means the
possession, directly or indirectly, of the power to direct or cause the direction of
the management policies of a Person, whether through the ownership of voting
securities, by contract, as trustee or executor, or otherwise.



(d) Charter means any agreement or commitment by which the possession or
services of a Fishing Industry Vessel are secured for a period of time, or for one
or more voyages, whether or not a bareboat charter of the vessel. A long-term or
exclusive contract for the sale of all or a portion of a Fishing Vessel's catch is not
considered a Charter.

(e)_Citizen of the United States, Citizen or U.S. Citizen:

(1) Means an individual who is a Citizen of the United States, by birth,
naturalization or as otherwise authorized by law, or an entity that in both form
and substance, at each tier of ownership and in the aggregate, satisfies the
requirements of 46 U.S.C. § 12102(c) and § 2(c) of the 1916 Act, 46 App. U.S.C.
§ 802(c). In order to satisfy the statutory requirements an entity other than an
individual must meet the requirements of paragraph (2) of this definition and the
following criteria:

(i) The entity must be organized under the laws of the United States or of a State;
(ii) Seventy five percent (75%) of the ownership and control in the entity must be
owned by and vested in Citizens of the United States free from any trust or
fiduciary obligation in favor of any Non-Citizen;

(iii) No arrangement may exist, whether through contract or any understanding,
that would allow more than 25% of the voting power of the entity to be exercised,
directly or indirectly, in behalf of any Non-Citizen; and

(iv) Control of the entity, by any other means whatsoever, may not be conferred
upon or permitted to be exercised by a Non-Citizen.

(2) Other criteria that must be met by entities other than individuals include:

(i) In the case of a corporation:

(A) The chief executive officer, by whatever title, and chairman of the board of
directors and all officers authorized to act in the absence or disability of such

persons must be Citizens of the United States; and

(B) No more of its directors than a minority of the number necessary to constitute
a quorum are Non-Citizens;

(i) In the case of a partnership all general partners are Citizens of the United
States;

(iii) In the case of an association:

(A) All of the members are Citizens of the United States;

(B) The chief executive officer, by whatever title, and the chairman of the board
of directors (or equivalent committee or body) and all officers authorized to act in

their absence or disability are Citizens of the United States; and,

(C) No more than a minority of the number of its directors, or equivalent,
necessary to constitute a quorum are Non-Citizens;

(iv) In the case of a joint venture:



(A) It is not determined by the Citizenship Approval Officer to be in effect an
association or a partnership; and,

(B) Each co-venturer is a Citizen of the United States;

(v) In the case of a Trust that owns a Fishing Industry Vessel:
(A) The Trust is domiciled in the United States or a State;

(B) The Trustee is a Citizen of the United States; and

(C) All beneficiaries of the trust are persons eligible to document vessels
pursuant to the requirements of 46 U.S.C. § 12102;

(v) In the case of a Limited Liability Company (LLC) that is not found to be in
effect a general partnership requiring all of the general partners to be Citizens of
the United States:

(A) Any Person elected to manage the LLC or who is authorized to bind the LLC,
and any Person who holds a position equivalent to a Chief Executive Officer, by
whatever title, and the Chairman of the Board of Directors in a corporation are
Citizens of the United States; and,

(B) Non-Citizens do not have authority within a management group, whether
through veto power, combined voting, or otherwise, to exercise control over the
LLC.

(f) Citizenship Approval Officer means MARAD's Citizenship Approval Officer
within the Office of Chief Counsel. The Citizenship Approval Officer's address is:
Maritime Administration, United States Department of Transportation, Citizenship
Approval Officer, MAR-220, Room 7232, 400 7th Street, S.W., Washington, DC
20590.

(g) Commercial Lender means an entity that is primarily engaged in the business
of lending and other financing transactions and that has a loan portfolio in excess
of $100,000,000, of which not more than 50 per centum in dollar amount consists
of loans to borrowers in the commercial fishing industry, as certified by the
Commercial Lender to the Citizenship Approval Officer.

(h)_Controlling Interest:

(1) Means, in the context of an entity, that in both form and substance, at each
tier of ownership and in the aggregate, the entity satisfies the controlling interest
requirements of § 2(b) of the 1916 Act, 46 App. U.S.C. § 802(b). In order to
satisfy the statutory requirements, an entity other than an individual must meet
the requirements of paragraph (2) of this definition and the following criteria:

(i) The entity must be organized under the laws of the United States or of a State;
(i) A majority of the ownership and control in the entity must be owned by and
vested in Citizens of the United States free from any trust or fiduciary obligation

in favor of any Non-Citizen;

(iif) No arrangement may exist, whether through contract or any understanding,
that would allow a majority of the voting power of the entity to be exercised,



directly or indirectly, in behalf of any Non-Citizen; and

(iv) Control of the entity, by any other means whatsoever, may not be conferred
upon or permitted to be exercised by a Non-Citizen.

(2) Other criteria that must be met by entities other than an individual include:
(i) In the case of a corporation:

(A) The Chief Executive Officer, by whatever title, and the Chairman of the Board
of Directors (or equivalent committee or body) and all officers authorized to act in
their absence or disability are Citizens of the United States; and,

(B) No more than a minority of the number of its directors, or equivalent,
necessary to constitute a quorum are Non-Citizens;

(i) In the case of a partnership all general partners are Citizens of the United
States;

(iii) In the case of an association:

(A) The Chief Executive Officer, by whatever title, and the Chairman of the Board
of Directors (or equivalent committee or body) and all officers authorized to act in
their absence or disability are Citizens of the United States; and,

(B) No more than a minority of the number of its directors, or equivalent,
necessary to constitute a quorum are Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the Citizenship Approval Officer to be in effect an
association or partnership; and

(B) A majority of the equity is owned by and vested in Citizens of the United
States free and clear of any trust or fiduciary obligation in favor of any Non-
Citizen;

(iv) In the case of a Limited Liability Company (LLC) that is not found to be in
effect a general partnership requiring all of the general partners to be Citizens of
the United States:

(A) Any Person elected to manage the LLC or who is authorized to bind the LLC,
and any Person who holds a position equivalent to the Chief Executive Officer,
by whatever title, and the Chairman of the Board of Directors in a corporation and
any Persons authorized to act in their absence are Citizens of the United States;
and,

(B) Non-Citizens do not have authority within a management group, whether
through veto power, combined voting, or otherwise, to exercise control over the
LLC;

(i) Fishing Vessel means a vessel of 100 feet or greater in registered length that
has or for which the owner is seeking a fishery endorsement to the vessel's
documentation and that commercially engages in the planting, cultivating,
catching, taking, or harvesting of fish, shellfish, marine animals, pearls, shells, or
marine vegetation or an activity that can reasonably be expected to result in the



planting, cultivating, catching, taking, or harvesting of fish, shellfish, marine
animals, pearls, shells, or marine vegetation;

(j)_Fishing Industry Vessel means a Fishing Vessel, Fish Processing Vessel, or
Fish Tender Vessel;

(k) Eish Processing Vessel means a vessel of 100 feet or greater in registered
length that has or for which the owner is seeking a fishery endorsement to the
vessel's documentation and that commercially prepares fish or fish products
other than by gutting, decapitating, gilling, skinning, shucking, icing, freezing, or
brine chilling;

()_Fish Tender Vessel means a vessel of 100 feet or greater in registered length
that has or for which the owner is seeking a fishery endorsement to the vessel's
documentation and that commercially supplies, stores, refrigerates, or transports
(except in foreign commerce) fish, fish products, or materials directly related to
fishing or the preparation of fish to or from a Fishing Industry Vessel or a fish
processing facility;

(m)_Harvest means to commercially engage in the catching, taking, or harvesting
of fish or fishery resources or any activity that can reasonably be expected to
result in the catching, taking or harvesting of fish or fishery resources;

(n) Lender Syndicate means an arrangement established for the combined
extension of credit of not less than $20,000,000 made up of four or more entities
that each have a beneficial interest, held through an agent, under a trust
arrangement established pursuant to subsection 46 U.S.C. 31322(f). Other than
the exercise by the agent of powers related to routine administrative matters,
none of the entities in a Lender Syndicate may exercise powers related to the
Lender Syndicate's extension of credit without the concurrence of at least one
other unaffiliated beneficiary. Powers related to routine administrative matters
include those concerning the day-to-day management of the extension of credit
such as monitoring compliance with loan covenants, collateral inspections and
similar matters; however, more substantive powers such as amending loan and
mortgage documents, releasing guarantors or collateral, or administering the
loan in the event of a default are not considered routine.

(0) MARAD means the Maritime Administration within the United States
Department of Transportation. The terms "we, our, and us" may also be used to
refer to the Maritime Administration;

(p) Mortgagee means a Person to whom a Fishing Industry Vessel or other
property is mortgaged. (See the definition of Non-Citizen Lender and Preferred
Mortgage in this section)

(q) Mortgage Trustee, for purposes of holding a Preferred Mortgage on a Fishing
Industry Vessel, means a corporation that:

(1) Is organized and doing business under the laws of the United States or of a
State;

(2) Is authorized under those laws to exercise corporate trust powers;
(3) Is eligible to hold a Preferred Mortgage under 46 U.S.C. § 31322(a)(4)(A)-(E);

(4) Is subject to supervision or examination by an official of the United States



Government, or of a State;

(5) Has a combined capital and surplus (as stated in its most recent published
report of condition) of at least $3,000,000; and

(6) Meets any other requirements prescribed by the Citizenship Approval Officer.
(r) Non-Citizen means a Person who is not a Citizen of the United States within
the meaning of paragraph (d) of this section, 46 U.S.C. § 12102(c) and section
2(c) of the 1916 Act, 46 App. U.S.C. § 802(c).

(s) Non-Citizen Lender means a lender that does not qualify as a Citizen of the
United States.

(t)_Person includes an individual, corporation, partnership, joint venture,
association, limited liability company, Trust, and other entities existing under or
authorized by the laws of the United States or of a State or, unless the context
indicates otherwise, of any foreign country.

(u)_Preferred Mortgage means a mortgage on a Fishing Industry Vessel that has
as the Mortgagee:

(1) A person eligible to own a vessel with a fishery endorsement under 46 U.S.C.
§ 12102(c);

(2) A state or federally chartered financial institution that is insured by the Federal
Deposit Insurance Corporation;

(3) A farm credit lender established under title 12, chapter 23, of the United
States Code [12 U.S.C. § 2001 et seq.];

(4) A commercial fishing and agriculture bank established pursuant to State law;

(5) A commercial lender organized under the laws of the United States or of a
State and eligible to own a vessel under 46 U.S.C. § 12102(a); or

(6) A Mortgage Trustee that complies with the requirements of 46 U.S.C. §
31322(f) and 46 C.F.R. §356.27-356.31.

(v)_Related Party means a holding company, subsidiary, affiliate, or associate of
a Non-Citizen or an officer, director, agent, or other executive of the Non-Citizen
or of a holding company, subsidiary, affiliate or associate thereof.

(w) State means a State of the United States, Guam, Puerto Rico, the Virgin
Islands, American Samoa, the District of Columbia, the Commonwealth of the
Northern Mariana Islands, and any other territory or possession of the United
States.

(x) Submitted means sent by mail and postmarked on that date, or sent by
another delivery service or by electronic means, including E-mail and facsimile,
and marked with an indication of the date equivalent to a postmark;

(y)_Trust means:

(1) In the case of ownership of a Fishing Industry Vessel, a trust that is domiciled
in and existing under the laws of the United States or of a State, of which the



Trustee is a Citizen of the United States, and 100% of the interest in the Trust is
held for the benefit of a Citizen of the United States; or

(2) In the case of a mortgage trust, a trust that is domiciled in and existing under
the laws of the United States, or of a State, that has as its trustee a Mortgage
Trustee as defined in § 356.3, and that is authorized to act on behalf of a
beneficiary in accordance with the requirements of " 356.27-356.37.

(z)_United States, when used in the geographic sense, means the States of the
United States, Guam, Puerto Rico, the Virgin Islands, American Samoa, the
District of Columbia, and any other territory or possession of the United States;
when used in other than the geographic sense, it means the United States
Government.

(aa)_United States Government means the Federal Government acting by or
through any of its departments or agencies.

Subpart B - OWNERSHIP AND CONTROL

§ 356.5 Affidavit of U.S. Citizenship.

(a) In order to establish that a corporation or other entity is a Citizen of the United
States within the meaning of § 2(c) of the 1916 Act, or where applicable, § 2(b) of
the 1916 Act, the form of Affidavit is hereby prescribed for execution in behalf of
the owner, charterer, Mortgagee, or Mortgage Trustee of a Fishing Industry
Vessel. Such Affidavit must include information required of parent corporations
and other stockholders whose stock ownership is being relied upon to establish
that the requisite ownership in the entity is owned by and vested in Citizens of
the United States. A certified copy of the Articles of Incorporation and Bylaws, or
comparable corporate documents, must be submitted along with the executed
Affidavit.

(b) This Affidavit form set forth in paragraph (d) of this section may be modified to
conform to the requirements of vessel owners, Mortgagees, or Mortgage
Trustees in various forms such as partnerships, limited liability companies, etc. A
copy of an Affidavit of U.S. Citizenship modified appropriately, for limited liability
companies, partnerships (limited and general), and other entities is available on
MARAD's internet home page at http://www.marad.dot.gov

(c) As indicated in § 356.17, in order to renew annually the fishery endorsement
on a Fishing Industry Vessel, the owner must submit annually to the Citizenship
Approval Officer evidence of U.S. Citizenship within the meaning of § 2(c) of the
1916 Act and 46 App. U.S.C. § 12102(c).

(d) The prescribed form of the Affidavit of U.S. Citizenship is as follows:
State of County of Social Security Number:

l, , (Name) of , (Residence address) being duly sworn,
depose and say:

1. That | am the (Title of office(s) held) of , (Name of corporation)
a corporation organized and existing under the laws of the State of
(hereinafter called the "Corporation™), with offices at , (Business

address) in evidence of which incorporation a certified copy of the Articles or



Certificate of Incorporation (or Association) is filed herewith (or has been filed)
together with a certified copy of the corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including amendments to said Articles or Certificate and
Bylaws, should be filed within 45 days of the annual documentation renewal date
for vessel owners. Other parties required to provide evidence of U.S. citizenship
status must file within 30 days after the annual meeting of the stockholders or
annually, within 30 days after the original affidavit if there has been no meeting of
the stockholders prior to that time.];

2. That | am authorized by and in behalf of the Corporation to execute and deliver
this Affidavit of U.S. Citizenship;

3. That the names of the Chief Executive Officer, by whatever title, the Chairman
of the Board of Directors, all Vice Presidents or other individuals who are
authorized to act in the absence or disability of the Chief Executive Officer or
Chairman of the Board of Directors, and the Directors of the Corporation are as
follows:

Name Title Date and Place of Birth

(The foregoing list should include the officers, whether or not they are also
directors, and all directors, whether or not they are also officers. Also, offices that
are currently vacant should be noted when listing Officers and Directors in the
Affidavit.) Each of said individuals is a Citizen of the United States by virtue of
birth in the United States, birth abroad of U.S. citizen parents, by naturalization,
by naturalization during minority through the naturalization of a parent, by
marriage (if a woman) to a U.S. citizen prior to September 22, 1922, or as
otherwise authorized by law, except (give hame and nationality of all Non-Citizen
officers and directors, if any). The By-laws of the Corporation provide that

(Number) of the directors are necessary to constitute a quorum;
therefore, the Non-Citizen directors named represent no more than a minority of
the number necessary to constitute a quorum.

4. Information as to stock, where Corporation has 30 or more stockholders:

That | have access to the stock books and records of the Corporation; that said
stock books and records have been examined and disclose (a) that, as of

, (Date) the Corporation had issued and outstanding (Number)
shares of , (Class) the only class of stock of the Corporation issued and
outstanding [if such is the case], owned of record by (Number)
stockholders, said number of stockholders representing the ownership of the
entire issued and outstanding stock of the Corporation, and (b) that no
stockholder owned of record as of said date five per centum (5%) or more of the
issued and outstanding stock of the Corporation of any class. [If different classes
of stock exist, give the same information for each class issued and outstanding,
showing the monetary value and voting rights per share in each class. If there is
an exception to the statement in clause (b), the name, address, and citizenship of
the stockholder and the amount and class of stock owned should be stated and
the required citizenship information on such stockholder must be submitted.] That
the registered addresses of owners of record of shares of the
issued and outstanding (Class) stock of the Corporation are shown
on the stock books and records of the Corporation as being within the United
States, said shares being per centum ( %) of the total



number of shares of said stock (each class). [The exact figure as disclosed by
the stock books of the corporation must be given and the per centum figure must
not be less than 65 per centum for a corporation that must satisfy the controlling
interest requirements of section 2(b) of the Shipping Act, 1916, 46 App. U.S.C. §
802(b), or not less than 95 per centum for an entity that is demonstrating
ownership in a vessel for which a fishery endorsement is sought. These per
centum figures apply to corporate stockholders as well as to the primary
corporation. The same statement should be made with reference to each class of
stock, if there is more than one class.]

or

[Note: An entity that has less than 30 stockholders should use the following
alternate paragraph (4) and strike the inapplicable paragraph (4).]

4. Information as to stock, where Corporation has less than 30 stockholders: That
the information as to stock ownership, upon which the Corporation relies to
establish that 75% of the stock ownership is vested in Citizens of the United
States, is as follows:

Name of Stockholder Date and Place of Birth Number of Percentage of Shares owned

_______andthat each of said individual stockholders is a Citizen of the United
States by virtue of birth in the United States, birth abroad of U.S. citizen parents,
by naturalization during minority through the naturalization of a parent, by
marriage (if a woman) to a U.S. citizen prior to September 22, 1922, or as
otherwise authorized by law. Note: If a corporate stockholder, give information
with respect to State of incorporation, the names of the officers, directors, and
stockholders and the appropriate percentage of shares held, with statement that
they are all U.S. citizens. Nominee holders of record of 5% or more of any class
of stock and the beneficial owners thereof should be named and their U.S.
citizenship information submitted to MARAD.

5. That 75% of the interest in (each) said Corporation, as established by the
information hereinbefore set forth, is owned by Citizens of the United States; that
the title to 75% of the stock of (each) class of the stock of (each) said
Corporation is vested in Citizens of the United States free from any trust or
fiduciary obligation in favor of any person not a Citizen of the United States; that
such proportion of the voting power of (each) said Corporation is vested in
Citizens of the United States; that through no contract or understanding is it so
arranged that more than 25% the voting power of (each) said Corporation may
be exercised, directly or indirectly, in behalf of any person who is not a Citizen of
the United States; and that by no means whatsoever, is any interest in said
Corporation in excess of 25% conferred upon or permitted to be exercised by any
person who is not a Citizen of the United States; and

or

[Note: An entity that is required to comply with the controlling interest
requirements of section 2(b) of the Shipping Act, 1916, 46 App. U.S.C. § 802(b),
should use the following alternate paragraph (5) and strike the inapplicable
paragraph (5).]



5. That the Controlling Interest in (each) said Corporation, as established by the
information hereinbefore set forth, is owned by Citizens of the United States; that
the title to a majority of the stock of (each) said Corporation is vested in Citizens
of the United States free from any trust or fiduciary obligation in favor of any
person not a Citizen of the United States; that such proportion of the voting
power of (each) said Corporation is vested in Citizens of the United States; that
through no contract or understanding is it so arranged that the majority of the
voting power of (each) said Corporation may be exercised, directly or indirectly,
in behalf of any person who is not a Citizen of the United States; and that by no
means whatsoever, is control of (each) said Corporation conferred upon or
permitted to be exercised by any person who is not a Citizen of the United
States; and

6. That the affiant has submitted all of the necessary documentation required
under 46 C.F.R. § 356.13 in connection with this Affidavit of U.S. Citizenship for
the vessels herein identified.

Vessel Name Official Number
1.
2.

[NOTE: Paragraph 6 should be included in the Affidavit of U.S. Citizenship
submitted by an entity that is listed as the owner on the Certificate of
Documentation for a Fishing Industry Vessel.]

7. That affiant has carefully examined this affidavit and asserts that all of the
statements and representations contained therein are true to the best of his
knowledge, information, and belief.

(Name and title of affiant)

(Signature of affiant)

Date Penalty for False Statement: A fine or imprisonment, or both, are provided
for violation of the proscriptions contained in 18 U.S.C. § 1001 (see also, 18
U.S.C. " 286, 287).

(e) The format for an Affidavit of United States Citizenship, modified appropriately
for limited liability companies, partnerships, etc., will be available from the
Citizenship Approval Officer and on MARAD's internet web site at
http://www.marad.dot.gov

(f) The same criteria should be observed in obtaining information to be furnished
for stockholders named (direct ownership of required percentage of shares of
stock of each class) in the Affidavit as those observed for the owner of the
Fishing Industry Vessel. If, on the other hand, the Afair inference rule" is applied
with respect to stock ownership as outlined in 46 CFR § 356.7(c), the extent of
U.S. Citizen ownership of stock should be ascertained in the requisite percentage
(65 % for state or federally chartered financial institutions and 95 % for Fishing
Industry Vessel owners, bareboat charterers, trustees, as well as entities owning
5% or more of the stock of such entities). Any entity that must establish its U.S.
citizenship has to submit proof of U.S. citizenship of any five percent stockholder
of each class of stock in order that the veracity of the statutory statements made



in the Affidavit (paragraph 5) may be relied upon by MARAD.

(9) It shall be incumbent upon the parties filing affidavits under this part to notify
the Citizenship Approval Officer in writing within 30 calendar days of any
changes in information last furnished with respect to the officers, directors, and
stockholders, including 5 percent or more stockholders of the issued and
outstanding stock of each class, together with information concerning their
citizenship status. If other than a corporation, comparable information must be
filed by other entities owning Fishing Vessels, Fish Processing Vessels, or Fish
Tender Vessels, including any entity whose ownership interest is being relied
upon to establish 75% ownership by Citizens of the United States.

(h) If additional material is determined to be essential to clarify or support the
evidence of U.S. citizenship, such material shall be furnished by the owner of the
Fishing Industry Vessel upon request by the Citizenship Approval Officer.

§ 356.7 Methods of establishing ownership by United States Citizens.

. (@) An entity may demonstrate that the interest in the entity (75% for Citizens of
the United States or 51% for entities meeting the Controlling Interest
requirements) is owned by Citizens of the United States either by direct proof or
through the fair inference method depending on the size of the entity.

(b) The "direct proof" method is used for closely held companies that have 30 or
fewer stockholders. Under the direct proof method, the following information must
be set forth in paragraph four of the Affidavit of U.S. Citizenship:

(1) The identity of the holders of stock or other equitable interests;
(2) The amount of stock or interest that each stockholder owns;
(3) A representation as to the citizenship of the stockholder; and,

(4) If the stockholder is a corporation or other entity, the names and citizenship of
officers, directors, stockholders, etc. must be set out in the Affidavit of U.S.
Citizenship.

(c) The "fair inference method" is used by corporations whose stock is publicly
traded (more than 30 stockholders). Use of the fair inference method requires
that:

(1)(i) At least 95% of the stock (each class) of the corporation be held by Persons
having a registered U.S. address in order to infer at least 75% ownership by U.S.
Citizens, or

(i) At least 65% of the stock (each class) of the corporation be held by Persons
having a registered U.S. address in order to infer at least 51% ownership by U.S.
Citizens; and,

(2) Disclosure be made in the Affidavit of U.S. Citizenship of the names and
citizenship of any stockholders who holds five percent or more of the
corporation's stock (including all classes of stock, voting and non-voting), officers,
and directors.

(d) If the owner of a Fishing Industry Vessel is consecutively owned by several
"parent" corporations, the facts revealing the stock ownership of each entity must



be set forth in the Affidavit of U.S. Citizenship.
§ 356.9 Tiered ownership structures.

Non-Citizens may not own or control, either directly through the first tier of
ownership or in the aggregate through an interest in other entities at various tiers,
more than 25% of the interest in an entity which owns a Fishing Industry Vessel.
The prohibition against Non-Citizens owning or controlling more than 25%, in the
aggregate, of the interest in an entity that owns a Fishing Industry Vessel means,
for example, that:

(a) Non-Citizens that own or control a 25% stake in the ownership entity of a
Fishing Industry Vessel at the first tier may not have any interest whatsoever in
any entity that is being relied upon to establish the required 75% U.S. Citizen
ownership; and

(b) Non-Citizens that own or control less than a 25% stake at the first tier may
participate in the ownership and control of other entities that are being relied
upon to establish the required 75% U.S. Citizen ownership and control at the first
tier. However, the total ownership and control by Non-Citizens of the entity
owning a Fishing Industry Vessel may not exceed 25% in the aggregate as
computed by MARAD.

§ 356.11 Impermissible control by a Non-Citizen.

(a) An impermissible transfer of control will be deemed to exist where a Non-
Citizen, whether by agreement, contract, influence, or any other means
whatsoever:

(1) Has the right to direct the business of the entity which owns the Fishing
Industry Vessel. The right to "direct the business of the entity" does not include
the right to simply participate in the direction of the business activities of an entity
which owns a Fishing Vessel, Fish Tender Vessel or Fish Processing Vessel,

(2) Has the right in the ordinary course of business to limit the actions of or
replace the chief executive officer, a majority of the board of directors, any
general partner or any person serving in a management capacity of the entity
which owns the Fishing Industry Vessel. Standard rights of minority shareholders
to restrict the actions of the entity are permitted provided they are unrelated to
day-to-day business activities. These rights include provisions to require the
consent of the minority shareholder to sell all or substantially all of the assets, to
enter into a different business, to contract with the majority investors or their
affiliates or to guarantee the obligations of majority investors or their affiliates;

(3) Has the right to direct the transfer, operation, or manning of a Fishing Industry
Vessel. The right to "direct the transfer, operation, or manning" of such vessels
does not include the right to simply participate in the direction of the transfer,
operation, and manning of such vessels;

(4) Has the right to restrict unduly the day-to-day business activities and
management policies of the entity owning a Fishing Industry Vessel through loan
covenants other than those approved for use by the Citizenship Approval Officer
or other means;

(5) Has the right to derive, through a minority shareholder and in favor of a Non-
Citizen, a significantly disproportionate amount of the economic benefit from the



ownership and operation of the Fishing Industry Vessel,

(6) Has the right to control the management of or to be a controlling factor in the
entity owning a Fishing Industry Vessel;

(7) Has the right to cause the sale of a Fishing Industry Vessel other than (i) by
an entity that is eligible to hold a Preferred Mortgage on the vessel pursuant to 8§
356.19(a)(2)-(5); (ii) by an approved Mortgage Trustee that is exercising loan and
mortgage covenants on behalf of a beneficiary that qualifies as a Commercial
Lender, a Lender Syndicate or an entity eligible to hold a Preferred Mortgage
under 8 356.19(a)(2) through (5); (iii) by an approved Mortgage Trustee that is
exercising loan or mortgage covenants for a beneficiary that is not qualified to
hold a Preferred Mortgage, provided that the loan or mortgage covenants have
been approved by the Citizenship Approval Officer; and (iv) where it is necessary
in order to allow a Non-Citizen to dissolve its interest in the entity;

(8) Absorbs all of the costs and normal business risks associated with ownership
and operation of the Fishing Industry Vessel;

(9) Has the responsibility for the procurement of insurance on the Fishing
Industry Vessel, or assumes any liability in excess of insurance coverage; or,

(10) Has the ability through any other means whatsoever to control the entity that
owns a Fishing Industry Vessel.

(b) In addition to the actions in paragraph (a) of this section that are considered
absolute indicia of control, we will consider other factors which, in combination
with other elements of Non-Citizen involvement, may be deemed impermissible
control. The following factors may be considered indicia of control:

(1) If a Non-Citizen minority stockholder takes the leading role in establishing an
entity that will own a Fishing Industry Vessel; (2) If a Non-Citizen has the right to
preclude the owner of a Fishing Industry Vessel from engaging in other business
activities;

(3) If a Non-Citizen and owner use the same law firm, accounting firm, etc.;

(4) If a Non-Citizen and owner share the same office space, phones,
administrative support, etc.;

(5) If a Non-Citizen absorbs considerable costs and normal business risks
associated with ownership and operation of the Fishing Industry Vessel;

(6) If a Non-Citizen provides the start up capital for the owner or bareboat
charterer on less than an arm's-length basis;

(7) If a Non-Citizen time charterer has the general right to inspect the books and
records of the owner, bareboat charterer, or time charterer of a Fish Processing
Vessel or Fish Tender Vessel;

(8) If the owner or bareboat charterer uses the same insurance agent, law firm,
accounting firm, or broker of any Non-Citizen with whom the owner or a bareboat
charterer has entered into a mortgage, long-term or exclusive sales or marketing
agreement, unsecured loan agreement, or management agreement; or

(9) If a Non-Citizen has the right to control, whether through sale, lease or other



method, the fishing quota, fishing rights or processing rights allocated to a vessel
or vessel-owning entity.

(c) In most cases, any single factor listed in paragraph (b) of this section will not
be sufficient to deem an entity a Non-Citizen. However, a combination of several
factors listed in paragraph (b) of this section may increase our concern as to
whether the entity complies with the U.S. Citizen ownership and control
provisions of the AFA and any single factor listed in paragraph (b) of this section
may be the basis for a request from us for further information.

(d) If we have a concern regarding a Non-Citizen, we will notify the entity of the
concern and work with the entity toward a satisfactory resolution, provided there
is no verifiable evidence of fraud. Resolution of any control issues may result in a
request by us for additional information to clarify the intent of the provision or to
amend or delete the provision in question.

(e) Information that is specifically required to be submitted for our consideration
is set out in § 356.13. However, in determining whether an entity has control over
a Fishing Industry Vessel, we may review any contract or agreement that may,
by any means whatsoever, result in a transfer of control to a Non-Citizen.

Subpart C - REQUIREMENTS FOR VESSEL OWNERS

§ 356.13 Information required to be submitted by vessel owners.

(a) In order to be eligible to document a Fishing Industry Vessel with a fishery
endorsement, the entity that owns the vessel must submit documentation to
demonstrate that 75 percent (75%) of the interest in such entity is owned and
controlled by Citizens of the United States. Unless otherwise exempted, the
following documents must be submitted to the Citizenship Approval Officer in
support of a request for a determination of U.S. Citizenship:

(1) An Affidavit of U.S. Citizenship. This affidavit, set out in § 356.15, must
contain all required facts, at all tiers of ownership, needed for determining the
citizenship of the owner of the Fishing Industry Vessel.

(2) A certified copy of the Articles of Incorporation and Bylaws of the owner of the
Fishing Industry Vessel, and any parent corporation, must be submitted. The
certification must be by the Secretary of State in which the corporation is
incorporated or by the Secretary of the corporation. For entities other than
corporations, comparable certified documents must be submitted. For example,
for a limited liability company, a copy of the Certificate of Formation filed with a
State must be submitted, along with a certified copy of the Limited Liability
Company Operating Agreement;

(3) An Affidavit of U.S. Citizenship for each charterer of a Fishing Industry
Vessel, with the exception of time or voyage charterers of Fish Processing
Vessels and Fish Tender Vessels permitted under § 356.39(b)(2);

(4) A copy of any time charter or voyage charter to a Non-Citizen of a Fish
Tender Vessel or Fish Processing Vessel;

(5) Any loan agreements or other financing documents applicable to a Fishing
Industry Vessel where the lender has not been approved by MARAD to hold a
Preferred Mortgage on Fishing Industry Vessels, excepting financing documents



that are exempted from review pursuant to paragraph 356.19(d) and standard
loan documents that have received general approval from the Citizenship
Approval Officer pursuant to § 356.21 for use with an approved Mortgage
Trustee;

(6) A description of any operating and/or management agreements entered into
between the owner or bareboat charterer of a Fishing Industry Vessel and an
entity that has not been determined by MARAD to be a U.S. Citizen,
accompanied by a representation and warranty that the agreement does not
contain any provisions that convey control over the vessel or vessel-owning
entity to a Non-Citizen;

(7) Copies of any sales or purchase agreements that relate to the sale or
purchase of all or a significant portion of a vessel's catch where the agreement is
with an entity that has not been determined by MARAD to be a U.S. Citizen and
the agreement contains provisions that could convey control to a Non-Citizen
other than those expressly authorized in 8§ 356.43. Agreements that only contain
provisions expressly authorized in § 356.43 do not have to be submitted,;
however, the agreements and the parties to the agreements must be identified,;

(8) Any stockholder's agreement, voting trust agreements, or any other pooling
agreements, including any proxy appointment, relating to the ownership of all
classes of stock, whether voting or non-voting of the owner of the Fishing
Industry Vessel, including any parent corporation or other stockholder whose
stock is being relied upon to establish 75 percent U.S. Citizen ownership;

(9) Any agreements relating to an option to buy or sell stock or other comparable
equity interest in the owner of the Fishing Industry Vessel, or any agreement that
restricts the sale of such stock or equity interests in the owner of the Fishing
Industry Vessel, including any parent corporation or other stockholder whose
stock is being relied upon to establish 75 percent U.S. Citizen ownership;

(10) Any documents relating to a merger, consolidation, liquidation or dissolution
of the owner of the Fishing Industry Vessel, including any parent corporation
where all of the parties have not been determined by the Citizenship Approval
Officer to be U.S. Citizens;

(11) Disclosure of any interlocking directors or other officials by and between the
owner of a Fishing Industry Vessel (including any parent corporation) and any
Non-Citizen minority stockholder of the owner and any parent corporation. This
requirement is also applicable to any lender, purchaser of fish catch, or other
entity that is a Non-Citizen;

(12) Any contract or agreement that purports to sell, lease or otherwise transfer
to a Non-Citizen the fishing rights, a fishing quota, a processing quota or any
other right allocated to a vessel owner, bareboat charterer, or a particular Fishing
Vessel, Fish Processing Vessel or Fish Tender Vessel; and

(13) A copy of the Large Vessel Certification required by section 356.47.

(b) In the event the owner or bareboat charterer of a Fishing Industry Vessel
enters into any agreement reflected in any of the documents set forth in
paragraph (a) of this section after the submission of the Affidavit of U.S.
Citizenship, the owner or bareboat charterer must notify the Citizenship Approval
Officer within 30 calendar days. Failure to notify the Citizenship Approval Officer
of such agreements within the prescribed time may result in the vessel owner



being deemed ineligible to document the vessel with a fishery endorsement.

§ 356.15 Filing of affidavit of U.S. Citizenship.

(a) New owners of Fishing Vessels, Fish Processing Vessels, or Fish Tender
Vessels after October 1, 2001, must file the Affidavit of U.S. Citizenship and
other required documentation with the Citizenship Approval Officer in order for
the Citizenship Approval Officer to make a determination whether the owner is
eligible to own a vessel with a fishery endorsement to the vessel's
documentation. A vessel may not receive a fishery endorsement to its
documentation or operate in the fisheries of the United States before this
determination has been made.

(b) If the Citizenship Approval Officer believes that there is a defect in the
Affidavit of U.S. Citizenship or the supporting documentation, the applicant will be
notified and will be given an opportunity to work with the Citizenship Approval
Officer to resolve the matter before a determination is made whether the
applicant qualifies as a U.S. Citizen.

(c) A vessel owner that has a valid fishery endorsement prior to October 1, 2001,
must obtain a citizenship determination from the Citizenship Approval Officer no
later than October 1, 2001, which states that the owner is a U.S. Citizen eligible
to own a vessel with a fishery endorsement. If the owner obtains the required
determination from the Citizenship Approval Officer, the fishery endorsement will
remain valid and will be subject to renewal at the time of its next regularly
scheduled annual filing to document the vessel with the Coast Guard, at which
point the owner will be required to obtain an annual ruling from the MARAD's
Citizenship Approval Officer that it is still a U.S. Citizen. If a vessel owner that
owns a vessel with a valid fishery endorsement prior to October 1, 2001, does
not obtain the required determination from the Citizenship Approval Officer by
October 1, 2001, the vessel's fishery endorsement may be deemed invalid. In
order to obtain a new fishery endorsement, the vessel owner will be required to
obtain a citizenship determination from the Citizenship Approval Officer and to
apply to the U.S. Coast Guard for a new fishery endorsement.

(d) The owner a of Fishing Industry Vessel or a prospective owner of such a
vessel may request a letter ruling from the Citizenship Approval Officer in order
to determine whether the owner under a proposed ownership structure will
qualify as a U.S. Citizen that is eligible to document the vessel with a fishery
endorsement. A complete request for a letter ruling must be accompanied by an
Affidavit of U.S. Citizenship and all other documentation required by § 356.13.
The Citizenship Approval Officer will issue a letter ruling based on the ownership
structure that is proposed; however, the Citizenship Approval Officer reserves the
right to reverse the determination if any of the elements of the ownership
structure, contractual arrangements, or other material relationships are altered
when the vessel owner submits the executed Affidavits and supporting
documentation.

§ 356.17 Annual requirements for vessel owners.

(a) An owner of a Fishing Industry Vessel must submit a certification in the form
of an Affidavit of United States Citizenship to the Citizenship Approval Officer on
an annual basis as provided in paragraph (b) of this section. The vessel owner
does not have to submit duplicate copies of documents that have already been
submitted and that have not changed, provided a copy is still retained by us. This



annual certification requirement does not excuse the owner from the
requirements of § 356.5 to notify the Citizenship Approval Officer throughout the
year when changes in the citizenship information occur.

(b) The annual certification required by paragraph (a) of this section must be filed
at least 45 days prior to the renewal date for the vessel's documentation and
fishery endorsement. Where multiple Fishing Industry Vessels are owned by the
same entity or by entities that ultimately have common ownership, an Affidavit of
U.S. Citizenship and supporting documentation may be filed for all of the vessels
in conjunction with the first vessel documentation renewal during each calendar
year. Any information or supporting documentation unigue to a particular vessel
that would normally be required to be submitted under § 356.13 or any other
provision of Part 356 such as charters, management agreements, loans or
financing agreements, sales, purchase or marketing agreements, or exemptions
claimed under the rule must be submitted with the annual filing for that vessel if
the documents are not already on file with the Citizenship Approval Officer.

(c) Failure to file the annual certification in a timely manner may result in the
expiration of the vessel's fishery endorsement, which will prohibit the vessel from
operating in the fisheries of the United States.

Subpart D - MORTGAGES

§ 356.19 Requirements to hold a Preferred Mortgage.

(a) In order for a Mortgagee to be eligible to obtain a Preferred Mortgage on a
Fishing Industry Vessel after April 1, 2003, it must be:

(1) A Citizen of the United States;

(2) A state or federally chartered financial institution that is insured by the Federal
Deposit Insurance Corporation;

(3) A farm credit lender established under title 12, chapter 23, of the United
States Code [12 U.S.C. " 2001 et seq.];

(4) A commercial fishing and agriculture bank established pursuant to State law;

(5) A commercial lender organized under the laws of the United States or of a
State and eligible to own a vessel under 46 U.S.C. § 12102(a); or

(6) A Mortgage Trustee that complies with the requirements of 46 U.S.C. §
31322(f) and 46 C.F.R. " 356.27-356.31.

(b) A Mortgagee must demonstrate to the Citizenship Approval Officer that it
satisfies one of the requirements set forth in § 356.19(a) before it will be qualified
to obtain a Preferred Mortgage on a Fishing Industry Vessel after April 1, 2003. A
Mortgagee that has an existing Preferred Mortgage on a Fishing Industry Vessel
prior to April 1, 2003, will be required to demonstrate that it satisfies one of the
requirements set forth in § 356.19(a) before the vessel's next certificate of
documentation renewal date after April 1, 2003. Failure to submit the required
information may result in the loss of the preferred status for the mortgage.

A sample format that may be used to submit the required information for
Mortgagees, Commercial Lenders, and Lender Syndicates is available on the



MARAD website at http://www.marad.dot.gov/afa.html The required information
that must be submitted in order to make such a demonstration for each category
in subsection (a) is as follows:

(1) If a Mortgagee plans to qualify as a United States Citizen under subsection
(a)(2) of this section, the Mortgagee must file an Affidavit of United States
Citizenship demonstrating that it complies with the citizenship requirements of 46
U.S.C. § 12102(c) and section 2(c) of the 1916 Act, which require that 75% of the
ownership and control in the Mortgagee be vested in U.S. Citizens at each tier
and in the aggregate. In addition to the Affidavit of U.S. Citizenship, a certified
copy of the Articles of Incorporation and Bylaws, or other comparable corporate
documents must be submitted to the Citizenship Approval Officer.

(2) A state or federally chartered financial institution must provide a certification
that indicates whether it is a state chartered or federally chartered financial
institution and that certifies that it is insured by the Federal Deposit Insurance
Corporation ("FDIC"). The certification must include the FDIC Certification
Number assigned to the institution.

(3) A farm credit lender must provide a certification indicating that it qualifies as a
farm credit lender established under title 12, chapter 23, of the United States
Code [12 USC 2001 et seq.];

(4) A commercial fishing and agriculture bank must provide a certification
indicating that it has been lawfully established as a commercial fishing and
agriculture bank pursuant to State law and that it is in good standing;

(5) A Commercial Lender that seeks to be qualified to hold a Preferred Mortgage
directly or through a Mortgage Trustee must provide evidence that it is engaged
primarily in the business of lending and other financing transactions and a
certification that it has a loan portfolio in excess of $100 million, of which no more
than 50 percent of the dollar amount of the loan portfolio consists of loans to
borrowers in the commercial fishing industry. The certification must include
information regarding the approximate size of the loan portfolio and the
percentage of the portfolio that consists of loans to borrowers in the commercial
fishing industry. A Commercial Lender that seeks to be qualified to hold a
Preferred Mortgage directly must also submit an Affidavit of U.S. Citizenship to
the Citizenship Approval Officer to demonstrate that it qualifies as one of the
following:

(i) An individual who is a citizen of the United States;
(i) An association, trust, joint venture, or other entity -
(A) All of whose members are citizens of the United States; and

(B) That is capable of holding title to a vessel under the laws of the United States
or of a State;

(iif) A partnership whose general partners are citizens of the United States, and
the controlling interest in the partnership is owned by citizens of the United
States;

(iv) A corporation established under the laws of the United States or of a State,
whose chief executive officer, by whatever title, and chairman of its board of
directors are citizens of the United States and no more of its directors are Non-



citizens than a minority of the number necessary to constitute a quorum;
(v) The United States Government; or
(vi) The government of a State;

(6) A Mortgage Trustee must submit the Mortgage Trustee Application and other
documents required in § 356.27 of this Part. If the beneficiary under the trust
arrangement has not demonstrated to the Citizenship Approval Officer that it
gualifies as a Commercial Lender, a Lender Syndicate or an entity eligible to hold
a preferred mortgage under subsections (a)(1)-(5) of this section, the Mortgage
Trustee must submit to the Citizenship Approval Officer copies of the trust
agreement, security agreement, loan documents, preferred mortgage, and any
issuance, assignment or transfer of interest so that a determination can be made
as to whether any of the arrangements results in an impermissible transfer of
control of the vessel to a person not eligible to own a vessel with a fishery
endorsement under 46 U.S.C. § 12102(c).

(c) Mortgagees are required to provide the certification required by paragraph (b)
to the Citizenship Approval Officer on an annual basis during the time in which
they hold a Preferred Mortgage on a Fishing Industry Vessel. The annual
certification must be submitted at least 30 calendar days prior to the annual
anniversary date of the original approval.

(d) The following entities may exercise rights under loan or mortgage covenants
with respect to a Fishing Industry Vessel without obtaining MARAD approval:

(1) An entity that is deemed qualified to hold a Preferred Mortgage under
paragraphs (a)(1) through (5) and that has submitted the appropriate certification
to the Citizenship Approval Officer under paragraph (b) of this section; and

(2) An approved Mortgage Trustee that is holding a Preferred Mortgage for a
beneficiary that is qualified to hold a Preferred Mortgage under § 356.19(a)(1)-(5)
or for a beneficiary that qualifies as a Commercial Lender or a Lender Syndicate
and that has made an appropriate certification to the Citizenship Approval Officer
that it meets the requirements of either § 356.3(g) or § 356.3(n).

(e) An entity that holds a Preferred Mortgage on a Fishing Industry Vessel or that
is using a Mortgage Trustee to hold a Preferred Mortgage for its benefit may
request a letter ruling from the Citizenship Approval Officer in order to determine
whether a mortgage or mortgage trust arrangement is in compliance with the
regulations. The Citizenship Approval Officer reserves the right to reverse any
advice given under a letter ruling if any of the elements of the proposed loan or
mortgage are materially altered or if the entity requesting the letter ruling has
failed to fully disclose all relevant information.

§ 356.21 General approval of standard loan or mortgage agreements.

(a) A lender that is engaged in the business of financing Fishing Industry Vessels
and that is not a Commercial Lender or Lender Syndicate using a Mortgage
Trustee to hold a Preferred Mortgage for its benefit or an entity that is otherwise
qualified to hold a Preferred Mortgage on Fishing Industry Vessels pursuant to 46
C.F.R. 8§ 356.19(a)(2)-(5), may apply to the Citizenship Approval Officer for
general approval of its standard loan and mortgage agreements for such vessels.
In order to obtain general approval for its standard loan and mortgage
agreements, a lender using an approved Mortgage Trustee must submit to the



Citizenship Approval Officer:

(1) A copy of its standard loan or mortgage agreement for Fishing Vessels, Fish
Processing Vessels, and Fish Tender Vessels, including all covenants that may
be included in the loan or mortgage agreement; and,

(2) A certification that it will not use covenants or restrictions in the loan or
mortgage agreement outside of those approved by the Citizenship Approval
Officer without obtaining the prior approval of the Citizenship Approval Officer.

(b) A lender that receives general approval may enter into loans and mortgages
on Fishing Vessels, Fish Processing Vessels, and Fish Tender Vessels without
prior approval from us of each individual loan or mortgage; provided, that the
loan or mortgage conforms to the standard agreement approved by the
Citizenship Approval Officer and does not include any other covenants that have
not been approved by the Citizenship Approval Officer.

(c) The lender must provide an annual certification to the Citizenship Approval
Officer certifying that all loans and mortgages on Fishing Vessels, Fish
Processing Vessels, and Fish Tender Vessels entered into under this general
approval conform to the standard agreement approved by us and do not contain
deviations from the standard agreement or covenants that were not reviewed and
approved by the Citizenship Approval Officer. The certification must be submitted
at least 30 calendar days prior to the annual anniversary date of the previous
approval.

(d) If the lender wishes to use covenants that were not approved pursuant to this
section, it must submit the new covenants to the Citizenship Approval Officer for
approval.

(e) A lender that has received general approval for its lending program and that
uses covenants in a loan or mortgage on a Fishing Industry Vessel that have not
been approved by the Citizenship Approval Officer will be subject to loss of its
general approval and the Citizenship Approval Officer may review and approve
all of the lender's mortgage and loan covenants on a case-by-case basis. The
Citizenship Approval Officer may also determine that the arrangement results in
an impermissible transfer of control to a Non-Citizen and therefore does not meet
the requirements to qualify as a Preferred Mortgage. If the lender knowingly files
a false certification with the Citizenship Approval Officer or has used covenants
in a loan or mortgage on a Fishing Industry Vessel that are materially different
from the approved covenants, it may also be subject to civil and criminal
penalties pursuant to 18 U.S.C. § 1001.

§ 356.23 Restrictive loan covenants approved for use by lenders.

(a) We approve the following standard loan covenants, which may restrict the
activities of the borrower without the lender's consent and which may be included
in loan agreements or other documents between an owner of a Fishing Industry
Vessel and an unrelated lender that is using an approved Mortgage Trustee to
hold the mortgage and debt instrument for the benefit of the lender and that is not
exempted under paragraph 356.19(d) from MARAD review of its loan and
mortgage covenants, so long as the lender's consent is not unreasonably
withheld:

(1) Borrower cannot sell part or all of its assets;



(2) Borrower cannot merge, consolidate, reorganize, dissolve, or liquidate;
(3) Borrower cannot undertake new borrowing or contingent liabilities;

(4) Borrower cannot insure, guaranty or become otherwise liable for debt
obligations of any other entity, Person, etc...;

(5) Borrower cannot Charter or lease a vessel that is collateral for the loan;

(6) Borrower cannot incur liens, except any permitted liens that may be set forth
in the loan or other financing documents;

(7) Borrower must limit its investments to marketable investments guaranteed by
the United States or a State, or commercial paper with the highest rating of a
generally recognized rating service;

(8) Borrower cannot make structural alterations or any other major alteration to
the vessel,

(9) Borrower, if in arrears in its debt obligations to the lender, cannot make
dividend payments on its capital stock; and,

(10) Borrower, if in arrears in its debt obligations to the lender, cannot make
excessive contributions to pension plans, make payment of employee bonuses,
or make excessive contributions to stock option plans, or provide other major
fringe benefits in terms of dollar amount to its employees, officers, and directors,
such as loans, etc.

(b) The mortgage may not include covenants that allow the Mortgagee to operate
the vessel except as provided for in § 356.25.

§ 356.25 Operation of Fishing Vessels, Fish Processing Vessels, or Fish
Tender Vessels by Mortgagees.

(a) A Mortgagee that has demonstrated to MARAD that it qualifies as a Citizen of
the United States and is eligible to own a vessel with a fishery endorsement may
operate a Fishing Industry Vessel.

(b) A Mortgagee not eligible to own a Fishing Industry Vessel cannot operate or
cause operation of, the vessel in the fisheries of the United States. Except as
provided in paragraph (c) of this section, the vessel may not be operated for any
purpose without the prior written approval of the Citizenship Approval Officer.

(c) A Mortgagee not eligible to own a Fishing Industry Vessel may operate the
vessel for a non-commercial purpose to the extent necessary for the immediate
safety of the vessel or for repairs, dry-docking or berthing changes; provided, that
the vessel is operated under the command of a Citizen of the United States and
for no longer than 15 calendar days.

(d) A Mortgagee that is holding a Preferred Mortgage on a Fishing Industry
Vessel but that is not eligible to own a Fishing Industry Vessel may take
possession of the vessel in the event of default by the mortgagor other than by
foreclosure pursuant to 46 U.S.C. § 31329, if provided for in the mortgage or a
related financing document. However, the vessel may not be operated, or caused
to be operated in commerce, except as provided in paragraph (c) of this section
or with the approval of the Citizenship Approval Officer.



(e) A Non-Citizen Lender that has brought a civil action in rem for enforcement of
a Preferred Mortgage lien on a Citizen-owned Fishing Industry Vessel pursuant
to 46 U.S.C. § 31325(b)(1) may petition the court pursuant to 46 U.S.C. §
31325(e)(1) for appointment of a receiver, and, if the receiver is a Person eligible
to own a Fishing Industry Vessel, to authorize the receiver to operate the
mortgaged vessel pursuant to terms and conditions consistent with 46 CFR Part
356. If the receiver is not a Citizen of the United States that meets the
requirements of § 2(c) of the 1916 Act, 46 App. U.S.C. § 802(c), and 46 U.S.C. §
12102(c), the vessel may not be operated in the fisheries of the United States.

Subpart E - MORTGAGE TRUSTEES

§ 356.27 Mortgage Trustee requirements.

(&) A lender who is not qualified under § 356.19(a)(1) through (5) to hold a
Preferred Mortgage directly on a Fishing Industry Vessel may use a qualified
Mortgage Trustee to hold for the benefit of the lender the Preferred Mortgage and
the debt instrument for which the Preferred Mortgage is providing security.

(b) In order to qualify as an approved Mortgage Trustee, the Mortgage Trustee
must:

(1) Be eligible to hold a Preferred Mortgage on a Fishing Industry Vessel under
46 C.F.R. § 356.19(a)(1) through (5);

(2) Be organized as a corporation and doing business under the laws of the
United States or of a State;

(3) Be authorized under the laws of the United States or of the State under which
it is organized to exercise corporate trust powers;

(4) Be subject to supervision or examination by an official of the United States
Government, or of a State;

(5) Have a combined capital and surplus (as stated in its most recent published
report of condition) of at least $3,000,000; and

(6) Meet any other requirements prescribed by the Citizenship Approval Officer.

(c) The Mortgage Trustee must submit to the Citizenship Approval Officer the
following documentation in order to be an approved Mortgage Trustee:

(1) An application for approval as a Mortgage Trustee as set out in paragraph (g)
of this section;

(2) The appropriate certification and documentation required under section
356.19(b)(1) through (5) to demonstrate that it is qualified to hold a Preferred
Mortgage on Fishing Industry Vessels;

(3) A copy of the most recent published report of condition of the Mortgage
Trustee; and,

(4) A certification that the Mortgage Trustee is authorized under the laws of the
United States or of a State to exercise corporate trust powers and is subject to



supervision or examination by an official of the United States or of a State;

(d) Any right set forth in a mortgage on a Fishing Industry Vessel cannot be
issued, assigned, or transferred to a person who is not eligible to be a Mortgagee
without the approval of the Citizenship Approval Officer.

(e) Mortgage Trustees approved by the Citizenship Approval Officer must not
assume any fiduciary obligations in favor of Non-Citizen Lenders that are in
conflict with the U.S. Citizen ownership and control requirements set forth in the
AFA, without the approval of the Citizenship Approval Officer. An approved
Mortgage Trustee may request that the Citizenship Approval Officer pre-approve
a trust agreement form to ensure that the fiduciary duties assumed by the
Mortgage Trustee in favor of a Non-Citizen Lender are consistent with the
ownership and control requirements of this Part and the AFA.

(f) We will periodically publish a list of Approved Mortgage Trustees in the
Federal Register, but current information as to the status of any particular
Mortgage Trustee must be obtained from the Citizenship Approval Officer.

(g) An application to be approved as a Mortgage Trustee should include the
following: The undersigned (the "Mortgage Trustee") hereby applies for approval
as Mortgage Trustee pursuant to 46 U.S.C. § 31322(f) and the Regulation (46
CFR Part 356), prescribed by the Maritime Administration ("MARAD"). All terms
used in this application have the meaning given in the Regulation.

In support of this application, the Mortgage Trustee certifies to and agrees with
MARAD as hereinafter set forth:

The Mortgage Trustee certifies:

(a) That it is acting or proposing to act as Mortgage Trustee on a Fishing Industry
Vessel documented, or to be documented under the U.S. registry;

(b) That it --

(1) is organized as a corporation under the laws of the United States or of a State
and is doing business in the United States;

(2) is authorized under those laws to exercise corporate trust powers;

(3) is qualified to hold a Preferred Mortgage on Fishing Industry Vessels pursuant
to 46 C.F.R. § 356.19(a);

(4) is subject to supervision or examination by an official of the United States
Government or a State; and

(5) has a combined capital and surplus of at least $3,000,000 as set forth in its
most recent published report of condition, a copy of which, dated , is attached.

The Mortgage Trustee agrees:

(a) That it will, so long as it shall continue to be on the List of Approved Mortgage
Trustees referred to in the Regulation:

(1) notify the Citizenship Approval Officer in writing, within 20 days, if it shall
cease to be a corporation which:



(i) is organized under the laws of the United States or of a State, and is doing
business under the laws of the United States or of a State; (ii) is authorized under
those laws to exercise corporate trust powers;

(iii) is qualified under 46 C.F.R.

§ 356.19(a) to hold a Preferred Mortgage on Fishing Industry Vessels; (iv) is
subject to supervision or examination by an authority of the U.S. Government or
of a State; and

(v) has a combined capital and surplus (as set forth in its most recent published
report of condition) of at least $3,000,000.

(2) furnish to the Citizenship Approval Officer on an annual basis:

(i) the appropriate certification and documentation required under § 356.19(b)(1)-
(5) to demonstrate that it is qualified to hold a Preferred Mortgage on Fishing
Industry Vessels;

(ii) a copy of the most recent published report of condition of the Mortgage
Trustee;

(iii) a list of the Fishing Industry Vessels for which it is acting as Mortgage
Trustee; and,

(iv) the identity and address of all beneficiaries for which it is acting as a
Mortgage Trustee.

(3) furnish to the Citizenship Approval Officer copies of each Trust Agreement as
well as any other issuance, assignment or transfer of an interest related to each
transaction where the beneficiary under a trust arrangement is not a Commercial
Lender, a Lender Syndicate or an entity that is eligible to hold a Preferred
Mortgage under 46 C.F.R. § 356.19(a) (1) -(5);

(4) furnish to the Citizenship Approval Officer any further relevant and material
information concerning its qualifications as Mortgage Trustee under which it is
acting or proposing to act as Mortgage Trustee, as the Citizenship Approval
Officer may from time to time request; and,

(5) permit representatives of the Maritime Administration, upon request, to
examine its books and records relating to the matters referred to herein;

(b) That it will not issue, assign, or in any manner transfer to a person not eligible
to own a documented vessel, any right under a mortgage of a Fishing Industry
Vessel, or operate such vessel without the approval of the Citizenship Approval
Officer; except that it may operate the vessel to the extent necessary for the
immediate safety of the vessel, for its direct return to the United States or for its
movement within the United States for repairs, drydocking or berthing changes,
but only under the command of a Citizen of the United States for a period not to
exceed 15 calendar days;

(c) That after a responsible official of such Mortgage Trustee obtains knowledge
of a foreclosure proceeding, including a proceeding in a foreign jurisdiction, that
involves a documented Fishing Industry Vessel on which it holds a mortgage
pursuant to approval under the Regulation and to which 46 App. U.S.C. § 802(c),



46 U.S.C. § 31322(a)(4) or 46 U.S.C. § 12102(c) is applicable, it shall promptly
notify the Citizenship Approval Officer with respect thereto, and shall ensure that
the court or other tribunal has proper notice of those provisions; and

(d) That it shall not assume any fiduciary obligation in favor of a Non-Citizen
beneficiary that is in conflict with any restrictions or requirements of the
Regulation.

This application is made in order to induce the Maritime Administration to grant
approval of the undersigned as Mortgage Trustee pursuant to 46 U.S.C. § 31322
and the Regulation, and may be relied on by the Citizenship Approval Officer for
such purposes. False statements in this application may subject the applicant to
fine or imprisonment, or both, as provided for violation of the proscriptions
contained in 18 U.S.C. § 286, § 287, and § 1001.

Dated this day of . 20.

ATTEST:

(SEAL)
MORTGAGE TRUSTEE'S NAME & ADDRESS

By:(Print or type name below)

TITLE

§ 356.31 Maintenance of Mortgage Trustee approval.

(a) A Mortgage Trustee that holds a Preferred Mortgage on a Fishing Industry
Vessel must submit the following information to the Citizenship Approval Officer
during each calendar vear that it is acting as a Mortgage Trustee:

(1) The appropriate certification and documentation required under section
356.19(b)(1) through (5) to demonstrate that it is qualified to hold a Preferred
Mortgage on Fishing Industry Vessels;

(2) A copy of the most recent published report of condition of the Mortgage
Trustee;

(3) A list of the Fishing Industry Vessels for which it is acting as Mortgage
Trustee; and

(4) The identity and address of all beneficiaries for which it is acting as a
Mortgage Trustee.

(b) The Mortgage Trustee must file the documents required in paragraph (a) of
this section within 30 calendar days prior to the anniversary date of the original
approval from the Citizenship Approval Officer.

(c) If at any time the Mortgage Trustee fails to meet the statutory requirements
set forth in the AFA, the Mortgage Trustee must notify the Citizenship Approval
Officer of such failure to qualify as a Mortgage Trustee not later than 20 calendar
days after the event causing such failure. Upon learning that a Mortgage Trustee
fails to meet the statutory or regulatory requirements to qualify as a Mortgage




Trustee, we will publish a disapproval notice in the Federal Register and will
notify the U.S. Coast Guard, the Mortgage Trustee, and the beneficiary of each
Preferred Mortgage of such disapproval by providing them a copy of the
disapproval notice. Within thirty 30 calendar days of such publication in the
Federal Register, the disapproved Mortgage Trustee must either transfer its
fiduciary responsibilities to a successor Mortgage Trustee that has been
approved by the Citizenship Approval Officer or cure the defect in its approval.
The preferred status of the mortgage will be maintained during the 30 day period
following notice to the beneficiaries and pending transfer of the Mortgage
Trustee's fiduciary responsibilities to a successor Mortgage Trustee or cure of the
defect.

8 356.37 Operation of a Fishing Industry Vessel by a Mortgage Trustee.

An approved Mortgage Trustee cannot operate a Fishing Industry Vessel without
the approval of the Citizenship Approval Officer, except where non-commercial
operation is necessary for the immediate safety of the vessel, or for repairs, dry-
docking or berthing changes; provided, that the vessel is operated under the
command of a Citizen of the United States for a period of no more than 15

calendar days.

Subpart F - CHARTERS, MANAGEMENT AGREEMENTS AND EXCLUSIVE OR
LONG-TERM CONTRACTS

§ 356.39 Charters.

(a) Charters to Citizens of the United States:

(1) Bareboat charters may be entered into with Citizens of the United States
subject to approval by the Citizenship Approval Officer that the charterer is a
Citizen of the United States. The bareboat charterer of Fishing Vessels, Fish
Processing Vessels, or Fish Tender Vessels must submit an Affidavit of U.S.
Citizenship to the Citizenship Approval Officer for review and approval prior to
entering into such charter.

(2) Time charters, voyage charters and other charter arrangements that do not
constitute a bareboat charter of the Fishing Industry Vessel may be entered into
with Citizens of the United States. The charterer must submit an Affidavit of U.S.
Citizenship to the Citizenship Approval Officer within 30 calendar days of
execution of the charter.

(b) Charters to Non-Citizens:

(1) Bareboat or demise charters to Non-Citizens of Fishing Vessels, Fish
Processing Vessels, or Fish Tender Vessels for use in the United States are
prohibited. Bareboat charters to Non-Citizens of Fish Processing Vessels and
Fish Tender Vessels for use solely outside of the United States are permitted.

(2) Time charters, voyage charters and other charters that are not a demise of
the vessel may be entered into with Non-Citizens for the charter of dedicated
Fish Tender Vessels and Fish Processing Vessels that are not engaged in the
Harvesting of fish or fishery resources. A copy of the charter must be submitted
to the Citizenship Approval Officer prior to being executed in order for the
Citizenship Approval officer to verify that the charter is not in fact a demise of the
vessel.




(3) Time charters, voyage charters and other charters of Fishing Industry Vessels
to Non-Citizens are prohibited if the Fishing Vessel, Fish Processing Vessel, or
Fish Tender Vessel will be used to Harvest fish or fishery resources.

(c) We reserve the right to request a copy of any time charter, voyage chatrter,
contract of affreightment or other Charter of a Fishing Industry Vessel in order to
confirm that the Charter is not a bareboat charter of the Fishing Industry Vessel.

(d) Any violation of this section will render the vessel's fishery endorsement
immediately invalid upon notification from the Citizenship Approval Officer.

§ 356.41 Management agreements.

(a) An owner or bareboat charterer of a Fishing Industry Vessel may enter into a
management agreement with a Non-Citizen in which the management company
provides marketing services, consulting services or other services that are
ministerial in nature and do not convey control of the vessel to the Non-Citizen.

(b) An owner or bareboat charterer of a Fishing Industry Vessel may not enter
into a management agreement that allows the Non-Citizen to appoint, discipline
or replace the crew or the master, direct the operations of the vessel or to
otherwise effectively gain control over the management and operation of the
vessel or vessel-owning entity.

(c) The owner or bareboat charterer must file with the Citizenship Approval
Officer a description of any management agreement entered into with a Non-
Citizen. The description must be submitted within 30 days of the execution and
must include:

(1) A description of the agreement with a summary of the terms and conditions,
and,

(2) A representation and warranty that the agreement does not contain any
provisions that convey control over the vessel or vessel-owning entity to a Non-
Citizen.

(d) The Citizenship Approval Officer may request a copy of any management
agreement to determine if it contains provisions that convey control over the
vessel or vessel-owning entity to a Non-Citizen.

8 356.43 Long-term or exclusive sales contracts.

(a) An owner or bareboat charterer of a Fishing Industry Vessel may enter into an
agreement or contract with a Non-Citizen for the sale of all or a significant portion
of its catch where the contract or agreement is solely for the purpose of
employment of certain vessels on an exclusive basis for a specified period of
time. Such contracts or agreements will not require our prior approval; provided,
that the contract or agreement does not convey control over the owner or
bareboat charterer of the vessel or the vessel's operation, management and
harvesting activities.

(b) Provisions of a long-term or exclusive contract or agreement for the sale of all
or a significant portion of a vessel's catch entered into pursuant to paragraph (a)
of this section that are not considered to convey impermissible control to a Non-
Citizen and do not require our approval include provisions that:




(1) Specify that the owner or bareboat charterer agrees to sell and purchaser
agrees to procure, on a preferential basis, a certain quantity of fish caught by a
vessel owner or bareboat charterer on a specific vessel;

(2) Specify that the vessel owner or charterer is responsible for supplying a
specific type of fish to off-loading points designated by the purchaser;

(3) Provide for the replacement by the vessel owner of vessels covered by the
contract or agreement in the event of loss or damage;

(4) Specify refrigeration criteria;

(5) Provide that the owner or bareboat charterer has to comply with fishing
schedules that specify the maximum age of fish to be delivered and a method to
coordinate delivery to the purchaser;

(6) Provide for methods of calculating price per pound or other price schedules
and a schedule for payment for delivered fish;

(7) Provide for an arbitration mechanism in the event of dispute; and

(8) Provide for the purchaser to furnish off-loading crew and/or processing or
quality control technicians but no other vessel crew members.

(c) An owner or bareboat charterer of a Fishing Industry Vessel must obtain the
approval of the Citizenship Approval Officer prior to entering into any agreement
or contract with a Non-Citizen for the sale of all or a significant portion of a
vessel's catch if the agreement or contract contains provisions that in any way
convey to the purchaser of the vessel's catch control over the operation,
management or harvesting activities of the vessel, vessel owner, or bareboat
charterer other than as provided for in paragraph (b) of this section.

(d) An owner or bareboat charterer must submit, with its Affidavit of United States
Citizenship and annually thereafter, a list of any long-term or exclusive sales
agreements to which it is a party and the principal parties to those agreements. If
requested, a copy of such agreements must be provided to the Citizenship
Approval Officer.

8§ 356.45 Advance of funds.

(a) A Non-Citizen may advance funds to the owner or bareboat charterer of a
Fishing Industry Vessel:

(1) as provisional payment for products delivered for consignment sales, but not
yet sold; or

(2) where the basis of the advancement is an agreement between the Non-
Citizen and the vessel owner or bareboat charterer to sell all or a portion of the
vessel's catch to the Non-Citizen and the agreement meets the following
conditions:

(i) The amount of the advancement does not exceed the annual value of the
sales contract, measured as the value of the product to be supplied to the

processor;




(i) The Non-Citizen is not granted any rights whatsoever to control the operation,
management and harvesting activities of the Fishing Industry Vessel other than
as provided for in § 356.43;

(iii) The owner or bareboat charterer submits to the Citizenship Approval Officer
within 30 days of execution a description of the arrangement and a certification
and warranty that the agreement or contract with the Non-Citizen does not
convey control over the vessel, the vessel owner or bareboat charterer in any
manner whatsoever other than as provided for in § 356.43; and,

(iv) No security interest in the vessel is conveyed as collateral for the advance of
funds, unless a qualified Mortgage Trustee is used to hold the debt instrument for
the benefit of the Non-Citizen.

(b) An owner or bareboat charterer may enter into an unsecured letter of credit or
promissory note with a U.S. branch of a Non-Citizen Lender if:

(1) The Non-Citizen Lender is not affiliated with any party with whom the owner
or bareboat charter has entered into a mortgage, long-term or exclusive sales or
purchase agreement, or other similar contract;

(2) The Non-Citizen Lender is not granted any rights whatsoever to control the
owner or the operation, management and harvesting activities of the Fishing
Industry Vessel; and,

(3) The owner or bareboat charterer submits to the Citizenship Approval Officer
within 30 days of execution a description of the arrangement and a certification
and warranty that the agreement or contract with the Non-Citizen Lender does
not convey control over the vessel, the vessel owner or bareboat charter in any
manner whatsoever.

(c) The Citizenship Approval Officer may request a copy of any agreement for an
advance of funds or letter of credit in order to determine if it contains an
impermissible conveyance of control to a Non-Citizen.

Subpart G - SPECIAL REQUIREMENTS FOR CERTAIN VESSELS

8 356.47 Special requirements for large vessels.

(a) Unless exempted in paragraph (b), (c) or (d) of this section, a vessel is not
eligible for a fishery endorsement under 46 U.S.C. § 12108 if:

(1) It is greater than 165 feet in reqgistered length;

(2) It is more than 750 gross reqistered tons (as measured pursuant to 46 U.S.C.
Chapter 145) or 1900 gross registered tons (as measured pursuant to 46 U.S.C
Chapter 143); or

(3) It possesses a main propulsion engine or engines rated to produce a total of
more than 3,000 shaft horsepower; such limitation shall not include auxiliary
engines for hydraulic power, electrical generation, bow or stern thrusters, or
similar purposes.

(b) A vessel that meets one or more of the conditions in paragraph (a) of this
section may still be eligible for a fishery endorsement if:




(1) A certificate of documentation was issued for the vessel and endorsed with a
fishery endorsement that was effective on September 25, 1997;

(2) The vessel is not placed under foreign registry after October 21, 1998; and,

(3) In the event of the invalidation of the fishery endorsement after October 21,
1998, application is made for a new fishery endorsement within 15 business days
of the receipt of written notification from MARAD or the Coast Guard identifying
the reason for such invalidation. The fishery endorsement of a Fishing Industry
Vessel that meets the criteria of subsection 356.47(a) is not deemed to be invalid
for purposes of complying with this subsection, if the vessel is purchased
pursuant to 46 U.S.C. § 31329 by a Mortgagee that is not eligible to own a vessel
with a fishery endorsement, provided that the Mortgagee is eligible to hold a
preferred mortgage on such vessel at the time of the purchase;

(c) A vessel that is prohibited from receiving a fishery endorsement under
paragraph (a) of this section will be eligible if the owner of such vessel
demonstrates to MARAD that the regional fishery management council of
jurisdiction established under 8§ 302(a)(1) of the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. § 1852(a)(1)) has recommended
after October 21, 1998, and the Secretary of Commerce has approved,
conservation and management measures in accordance with the American
Fisheries Act of 1998, Title II, Division C, Pub. L. 105-277, to allow such vessel to
be used in fisheries under such council's authority.

(d) A vessel that meets one or more of the conditions in paragraph (a) of this
section may still be eligible for a fishery endorsement if the vessel is engaged
exclusively in the menhaden fishery in the geographic region governed by the
South Atlantic Fisheries Council or the Gulf of Mexico Fisheries Council.

(e) The owner of a vessel that meets any of the criteria in subsection 356.47(a) is
required to submit a certification each year in conjunction with its Affidavit of U.S.
Citizenship in order to document that the vessel is eligible for documentation with
a fishery endorsement. The certification should indicate that the vessel meets the
criteria of subsection 356.47(a); however, it is eligible to be documented with a
fishery endorsement because it complies with the requirements of either
subsection 356.47(b), (c), or (d). A form of the certification will be available on the
MARAD website or may be obtained by contacting the Citizenship Approval
Officer.

§ 356.49 Penalties.

If the owner or the representative or agent of the owner has knowingly falsified or
concealed a material fact or knowingly made a false statement or representation
with respect to the eligibility of the vessel under § 12102(c) of Title 46, United
States Code, in applying for or applying to renew the vessel's fishery
endorsement, the following penalties may apply:

(a) The vessel's fishery endorsement may be revoked;

(b) A fine of up to $100,000 may be assessed against the vessel owner for each
day in which such vessel has engaged in fishing (as such term is defined in § 3
of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.
8§ 1802)) within the exclusive economic zone of the United States; and




(c) The owner, representative or agent may be subject to additional fines,
penalties or both for violation of the proscriptions of 18 U.S.C. § 286, § 287, and
§ 1001.

8 356.51 Exemptions for specific vessels.

(a) The following vessels are exempt from the requirements of 46 U.S.C. §
12102(c) as amended by the AFA until such time after October 1, 2001, as 50%
of the interest owned and controlled in the vessel changes; provided, the vessel
maintains eligibility for a fishery endorsement under the federal law that was in
effect prior to the enactment of the AFA:

(1) EXCELLENCE (United States official number 967502);

(2) GOLDEN ALASKA (United States official number 651041);

(3) OCEAN PHOENIX (United States official number 296779);

(4) NORTHERN TRAVELER (United States official number 635986); and

(5) NORTHERN VOYAGER (United States official number 637398) or a
replacement for the NORTHERN VOYAGER that complies with paragraphs 2, 5,
and 6 of § 208(q) of the AFA.

(b) The NORTHERN VOYAGER (United States official number 637398) and
NORTHERN TRAVELER (United States official number 635986) will forfeit the
exemption under paragraph (a) of this section if the vessel is used in a fishery
under the authority of a regional fishery management council other than the New
England Fishery Management Council or Mid-Atlantic Fishery Management
Council established, respectively, under subparagraphs (A) and (B) of §
302(a)(1) of the Magnuson-Stevens Fishery Conservation and Management Act
(16 U.S.C. " 1852(a)(1)(A) and (B)).

(c) The EXCELLENCE (United States official number 967502), GOLDEN
ALASKA (United States official number 651041), and OCEAN PHOENIX (United
States official number 296779) will forfeit their exemption under paragraph (a) of
this section if the vessel is used to Harvest fish.

(d) Owners of vessels that are exempt from the new ownership and control
requirements of the AFA and Part 356 pursuant to paragraph (a) of this section
must still comply with the requirements for a fishery endorsement under the
federal law that was in effect on October 21, 1998. The owners must submit to
the Citizenship Approval Officer on an annual basis:

(1) An Affidavit of United States Citizenship in accordance with § 356.15
demonstrating that they comply with the Controlling Interest requirements of §
2(b) of the 1916 Act. The Affidavit must note that the owner is claiming an
exemption from the requirements of part 356 pursuant to 8 356.51(e); and

(2) A description of the current ownership structure, a list of any changes in the
ownership structure that have occurred since the filing of the last Affidavit, and a
chronology of all changes in the ownership structure that have occurred since
October 21, 1998.

(e) The following Fishing Industry Vessel are exempt from the new ownership
and control standards under the AFA and Part 356 for vessel owners and

Mortgagees:

(1) Fishing Industry Vessels engaged in fisheries in the exclusive economic zone
under the authority of the Western Pacific Fishery Management Council




established under § 302(a)(1)(H) of the Magnuson-Stevens Fishery Conservation
and Management Act (16 U.S.C. § 1852(a)(1)(H)); and

(2) Purse seine vessels when they are engaged in tuna fishing in the Pacific
Ocean outside the exclusive economic zone of the United States or pursuant to
the South Pacific Regional Fisheries Treaty.

(f) Fishing Industry Vessels that are claiming the exemption provided for in
subsection (e) must certify to the Citizenship Approval Officer that the vessel is
exempt from the ownership and control requirements of this part 356 pursuant to
the exemption in 46 CFR § 356.51(e). The vessel owner will be required to follow
the U.S. Coast Guard's procedures for documenting a vessel with a fishery
endorsement, as in effect prior to the passage of the AFA. The vessel owner
must also notify the Coast Guard's National Vessel Documentation Center that it
is claiming an exemption from the ownership and control requirements of 46 CFR
Part 356 pursuant to 46 CFR 8 356.51(e).

Subpart H - INTERNATIONAL AGREEMENTS

8 356.53 Conflicts with international agreements.

(a) If the owner or Mortgagee of a Fishing Industry Vessel believes that there is a
conflict between the AFA or 46 CFR Part 356 and any international treaty or
agreement to which the United States is a party on July 24, 2001, and to which
the United States is currently a party, the owner or Mortgagee may petition the
Chief Counsel of the Maritime Administration at any time after the final rule is
published in the Federal Reqgister to request a ruling that all or part of the
requirements of Part 356 do not apply to that particular owner or particular
Mortgagee with respect to a specific vessel; provided, the petitioner had an
ownership interest in the Fishing Industry Vessel, or a mortgage on the vessel in
the case of a Mortgagee, on July 24, 2001, and is covered by the international

agreement.

(b) A petition for exemption from the requirements of Part 356 must include:

(1) Evidence of the ownership structure, or mortgage structure in the case of a
Mortgagee, of the Fishing Industry Vessel as of July 24, 2001 (or on the date of
the petition, for petitions filed prior to July 24, 2001), and any subsequent
changes to the ownership structure, or mortgage structure in the case of a
Mortgagee, of the vessel;

(2) A copy of the provisions of the international agreement or treaty which the
owner or mortgagee believes are in conflict with the requlations;

(3) A detailed description of how the provisions of the international agreement or
treaty and the requlations are in conflict; and,

(4) A certification in all petitions filed on or after July 24, 2001, that no interest in
the vessel-owning entity has been transferred to a Non-Citizen after July 24,
2001;

(c) A separate petition must be filed for each Fishing Industry Vessel for which
the vessel owner or a Mortgagee is requesting an exemption unless the Chief
Counsel authorizes consolidated filing. Petitions should include two copies of all
materials and should be sent to the following address: Maritime Administration,
Chief Counsel, Room 7228, 400 7th Street, S.W., Washington, DC 20590.




(d) Upon receipt of a complete petition, the Chief Counsel may publish a notice in
the Federal Register requesting public comment if the petition presents unique
issues that have not been addressed in previous determinations. The Federal
Reqister notice will include the petitioner's descriptions regarding how the AFA
and Part 356 are in conflict with a particular investment treaty or agreement, but
it will not include proprietary or confidential information about the petitioner. The
Chief Counsel, in consultation with other departments and agencies within the
Federal Government that have responsibility or expertise related to the
interpretation or application of international investment agreements (e.qg., the
Department of State, United States Trade Representative, Department of
Treasury, etc.), will review the petition and the public comments, if any, to
determine whether the international agreement and the requirements of the AFA
and Part 356 are in conflict and, absent any extenuating circumstances, will
render a decision within 120 days of the receipt of a fully completed petition. If
MARAD's Chief Counsel determines after the receipt of a fully completed petition
that there are extenuating circumstances that will preclude a decision from being
rendered on the petition within 120 days, the petitioner will be notified around the
90th day and provided with an estimated date on which a decision will be
rendered.

(e) To the extent that it is determined that an international agreement covering
the petitioner is in conflict with the requirements of Part 356 and the AFA, Part
356, 46 U.S.C. § 31322(a), and 46 U.S.C. § 12102(c) will not be applied to the
petitioner with respect to the specific vessel. If the petitioner is a vessel owner, it
will be required to comply with the documentation requirements as in effect prior
to passage of the AFA on October 21, 1998. If the petitioner is a Mortgagee, it
will be subject to requirements of 46 U.S.C. § 31322(a) as in effect prior to
passage of the AFA with regard to the mortgage on the particular vessel covered
by the petition. Decisions of the Chief Counsel may be appealed to the Maritime
Administrator within 15 business days of issuance.

(f) The owner of a Fishing Industry Vessel that is determined through the petition
process to be exempt from all or part of the requirements of Part 356 must
submit evidence of its ownership structure to the Chief Counsel on an annual
basis. The owner must specifically set forth:

(1) The Vessel's current ownership structure;

(2) The identity of all Non-Citizen owners and the percentage owned;

(3) Any changes in the ownership structure that have occurred since the filing of
the last Affidavit; and,

(4) A certification that no interest in the vessel was transferred to a Non-Citizen
after July 24, 2001.

(9) The provisions of Part 356 shall apply:

(1) To all owners and Mortgagees of a Fishing Industry Vessel who acquired an
interest in the vessel after July 24, 2001; and

(2) To the owner of a Fishing Industry Vessel on July 24, 2001, if any ownership
interest in that owner is transferred to or otherwise acquired by a Non-Citizen or if
the percentage of foreign ownership in the vessel is increased after such date.




(3) An ownership interest is deemed to be transferred under this subsection if:

(i) there is a transfer of direct ownership interest in the primary vessel owning
entity. If the primary vessel owning entity is wholly owned by another entity, the
parent entity will be considered the primary vessel owning entity; or

(ii) there is a transfer of indirect ownership at any tier. (4) A transfer of interest in
a vessel owner does not include:

(i) Transfers of disparately held shares of the vessel-owning entity if it is a
publicly traded company and the total of the shares transferred in a particular
transaction equals less than 5% of the shares in that class. An interestin a
vessel owning entity that exceeds 5% of the shares in a class can not be sold to
the same Non-Citizen through multiple transactions involving less than 5% of the
shares of that class of stock in order to maintain the exemption for the vessel
owner; or

(i) Transfers pursuant to a divorce or death.

Subpart | - REVIEW OF HARVESTING AND PROCESSING COMPLIANCE

§ 356.55 Review of compliance with harvesting and processing guotas.

(a) Upon the request of either the North Pacific Fishery Management Council ('"NPEMC")or the
Secretary of Commerce, the Chief Counsel will review any allegation that an individual or entity
has exceeded the allowable percentage for harvesting or processing pollock as provided for in §
210(e)(1) or (2) of the AFA.

(b) Following a request for MARAD review under subparagraph (a) of this section, the NPFMC
and the Secretary of Commerce (through the National Oceanic and Atmospheric Administration
and the National Marine Fisheries Service) will transmit to MARAD any relevant information in
their possession including, but not limited to:

1) The identity of the parties alleged to have exceeded the excessive share caps;

2) The relevant harvesting or processing data (the amount harvested or processed by particular

parties);

3) Any information that would be helpful in determining if the parties are related;

4) Any information regarding the ownership structure of the parties, including:

(i) Articles of incorporation;
(i) Bylaws;

(iii) Identity of shareholders and the percentage owned;

(iv) Any contracts or agreements that would demonstrate ownership or control of one party by
another allegedly related party; and

(v) Any other evidence that would demonstrate ownership or control of one party by another
allegedly related party.

(c) If MARAD determines during the course of its review that additional information is required
from the parties alleged to have exceeded the excessive share cap, the Chief Counsel will advise




the Secretary of Commerce and/or the NPFC what information is required. The Secretary and/or
the NPFEC will request that specific parties submit the required information to MARAD.

(d) The Chief Counsel will make a finding as soon as practicable and will submit it to the
Secretary of Commerce and the NPFC.

(e) For purposes of this section, if 10% or more of the interest in an entity is owned or controlled
either directly or indirectly by another individual or entity, the two entities will be considered the
same entity for purposes of applying the harvesting and processing caps.

(1) For purposes of this subsection, an entity will be deemed to have an ownership interest in a
pollock harvesting or processing entity if it either owns a percentage of the pollock harvesting or
processing entity directly or if ownership can be traced through intermediate entities to the pollock
harvesting or processing entity. To determine the percentage of ownership interest that an entity
has in a pollock harvesting or processing entity where the ownership interest passes through one
or more intermediate entities, the entity's percentage of direct interest in an intermediate entity is
multiplied by the intermediate entity's percentage of direct or indirect interest in the pollock
harvesting or processing entity.

(2) For purposes of this subsection, an entity will be deemed to exercise 10% or greater control
over a pollock harvesting or processing entity if:

(i) It has the right to direct the business of the pollock harvesting or processing entity;

(i) It has the right to appoint members to the management team of the pollock harvesting or
processing entity such as the directors of a corporation or is a general partner or joint venturer in
a harvesting or processing entity;

(i) It has the right to direct the business of an entity that directly or indirectly owns or controls
10% of a harvesting or processing entity; or

(iv) It owns 50% or more of an entity that owns or controls 10 percent of a pollock harvesting or
processing entity.

(f) If the Secretary of Commerce determines that there is enough evidence to pursue an
enforcement action for violation of the harvesting or processing caps contained in 8 210(e) of the
AFA, the Person against whom an enforcement action is taken is entitled to notice and an
opportunity for a hearing before the Secretary of Commerce in accordance with 5 U.S.C. § 554.




